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that resulted from the rape. The sole cause of his illegal 


conduct is the trauma he experienced as a child, and most 
‘significantly, and I quote, in this instance, society would 


be revictimizing the victim: if it were to impose additional 


. mete butane action ‘egadaet Mr. Malakofe. 


The defendant has received tremendous ‘support from ° 
his community, ‘his professional colleagues, and his immediate 


and extended family: ‘The numerous iatters attest to his. ‘many . 
‘positive attributes, and substantial support systen that, he 


‘has in place to ‘help him. It is also clear, and r don't 


think anybody ‘doubts this sitting where I do here, that he is 


‘gemuiriely remorsefiil: And’ despite the traumatic experience , 
-of hia youth; he’ appears to have maintained. a ‘socially and 


productive and well ‘adjusted life, and has sams a mei a 
force’ in the lives ‘of many others. 

The maximm sentence here for this offense is ten 
years. But as noted, the guideline range provides for 
imprisonment for six and a half to eight. years, even for. 
someone such aa the defendant; with no prior record. 


This range in the guidelines is driven by several 


‘factors or what we call in the law, enhancements. one, the 


images include children under the ‘age of 12;: they portrayed 
depictions of violence; a computer was used. And as we've 


pointed out earlier, the defendant's sentencing range is 


enhanced because of the number of images which are driven. by 


in 
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aoe ; the calculation, that there are 75 damisen in a video. “So, 
when there are six or nine videos, tlie. mmbers, add five 

| — oe enhancement levels to the guideline yange alone, 

These enhancesients, if you xead the literature, are 
ptemant in many, if not most casés. Most defendants se a... 
computer, and given the say availability of .this type of’ 


eo ea waterdal, it is easy to have a five level enbancement for 600 | 


. 


‘ or more images: : 
In addition, a teeta! of the case law, ineluding the 
q only velevant cases that I found in this juriediction that 
| 7 - : : includes one that Mr. Onorato had before, indicates that -a 
- a ., ,, 12° ]} significant percentage of cases. involve substantial downward 
, ‘variances. Of the five cases that “tig? probation: depavtisent 


was able to identify in this jurisdiction where there was no 





mandatory minimum that controlled the Sentence, there vee 





aoe 7 ; significant downward variances in three of: thee five cases, _ 
I s - oo ie : Lo - Five algo, the sentencing memo that the defendant ' 

c provided on pages 16 to 17, include cases where little or no 

: jail time was imposed. And this has been reviewed at “least 

by three circuits and upheld in the Fifth, Sixth and Ninth 


circuits. 





In addition, Iive determined from the source book of 
Federal Sentencing Statistics, that. there were. downward 


variances in 2007 under Section 2(G)}2.2, 33 percent of the- 


time, and in 2008, this figure was 35 percent. It's a very * 
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a _ telling fact because it tells you that the guidelines are not 


working well enough in this instance. ‘ There has been a lot 


.o£. scholarly examination of this, and it dees raise a 


‘troubling fact because the guidelines have and are designed.” , 


to. reduce unwarranted disparities. 


But Judge Roberts of this Court, in a case called 


Matheron, M.A.T.H.E.R.O.N., and in other cases in district 


oye | courts across the country, have. detérmined why the guidelines 


“axe flawed, and that they do not xeflect the sentencing 
Somnaboiee ensiae of its character institutional rule. 
Therefore, they are, not entitled to the usual deference. 
, Sudge- Roberts in bates case from the bench said, and 
yy I'm moting, | The base offense Level was not, derived Erom the’ 


yg ok jf Sentencing commission's recommendation based upon its 


singular expertise and study of veal sentencing data and 
national experience, the way the commission determined most 
other base offense levels. Over time, the level ‘here was: 
substantially increased, not ‘asa result of studies by the 
expert body Congress created, but was ultinately xe to the. 
. increased statutory tome uname gentence and the statutory 

mandatory miniimam sentences for the trafficking. offenses , 

i reer the enhancement for the volume of: images was ~ 
greated by legislation, not crafted or recommended by the 
commission based = ‘its careful ied in correlation to 


sentencing aes under 3553. 
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Nor does this guideline assure just punishment in 
: individual ay The enhancement for using a computer is: ac 
' 3 undifferentiated ‘application that fails to Giatinguish the . 
; Level of culpability for consuming images Eom that of 
: 1 _ te 5 computer using ‘predatory pedophiles, child molesters and’ _ 





child pornographers, or from offenders using the computer fox 
commeriedal profit or mass disteibution, The’ Supreme Court ; 
recently in 2009 in a case ‘galled Spears versus tnited states 
finally rejected the notion. that policy disagreements with 
guideline icc provide © a basis’ for sentencing variances. 
, tthe elaws recognized. by Judge Roberts were detailed 


also by a judge ‘in Wisconsin in the Hanson tase: _ "and r 


‘ 





, bannot but help to agree that since the problems, since iets 


oreee = that the guidelines are painfully inappropriate, I 


caimot nous the usual deference to the guidelines. and fox 


the policy reasons that, were explained by ny colleague, Judge 


Roberts and others, they will not be applied here, I have 





Ee 4 . “4s- conclided ‘that. the xange provided for hy the guidelines is 
a highly punitive and far greater than is necessary to achieve . 
the purposes of sentencing. : 

The court will now ‘udiees those purposes. The 
fedeval sentencing dws ask the Court to consider 
retribution, dabaacies incapacitation and rehabilitation. 


Retribution imposes punishment based on moral culpability, 





whereas deterrence, incapacitation and rehabilitation are ; 





